IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PETER A. CURATO and : CIVIL ACTI ON
CECELI A ANNE CURATO :
V.
GERALD M SALUTI, et al. : NO. 98- 2703
MVEMORANDUM AND ORDER
HUTTON, J. June 16, 1999

Presently before this Court is the Motion for Protective O der
by the Defendants Gerald M Saluti, Joseph P. D ebold, 1VAX
Corporation, and |IVAX Industries, Inc. (Docket No. 21) and the
Reply by Plaintiffs Peter A. Curato and Cecelia Anne Curato (faxed
copy)!. For the reasons that follow, the Defendants’ Mbtion for

Protective Order i s GRANTED.

| . BACKGROUND

This is a job discrimnation case. On May 27, 1998, Peter A
Curato and Cecelia Anne Curato (“Plaintiffs” or the “Curatos”)
comenced the instant action by filing a Conplaint in this Court
against Gerald M Saluti, Joseph P. Diebold, |IVAX Corporation and

| VAX Industries, Inc. (collectively, the “Defendants”). The

Yn Plaintiffs' Reply to the Defendants’ Mtion for Protective Order,
they assert that “it is anticipated that Dr. Frost's deposition will be taken
[on June 16, 1999].” (Pls.’s Reply at 2.) Thus, the Defendants request that
the Court consider the matter on an expedited basis.
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i nstant notion concerns the antici pated deposition of Phillip Frost
(“Frost”), the Chief Executive O ficer and Chairman of the Board of
| VAX Cor por ati on.

The core factual allegations on which the Plaintiffs base
their Anended Conplaint are as foll ows. Peter AL Curato was an
enpl oyee and corporate officer of I'VAX Industries, Inc. A fenale
enpl oyee of |[|VAX Industries, Inc., over whom Peter A Curato
exerci sed supervisory control, accused him of sexually harassing
her . In response, certain of the Defendants attenpted to
discipline himfor his actions. The discipline was never effected,
however, because Peter A Curato left |VAX Industries, Inc. on
short-termand then long-termdisability, and he did not return.

Depositions have been taken of several officers and managers
of I'VAX Industries. Further depositions are scheduled in Mam,
Florida for Tuesday, June 15, 1999, and Wdnesday, June 16, 1999.
It is anticipated that Frost’s deposition will be taken on June 16,
1999. On June 4, 1999, the Defendants filed the instant notion for
this Court, pursuant to Federal Rule of G vil Procedure 26(c), for
a protective order barring the Plaintiffs from taking the
deposition of Frost. On June 15, 1999, the Plaintiffs faxed this
Court a copy of their Reply to the Defendants’ WMdtion for
Protective Order. Because the Curatos have requested this Court to
consi der Defendants’ notion on an expedited basis, the Court now

consi ders Defendants’ Mdtion for Protective O der.



1. DI SCUSSI ON

A. Rel evance

Rul e 26(b) (1) provides that discovery need not be confined to
matters of admi ssible evidence but my enconpass that which
“appears reasonably calculated to lead to the discovery of
adm ssi ble evidence.” Fed. R Cv. P. 26(b)(1). Relevancy is to
be broadly construed for discovery purposes and is not limted to
the precise issues set out in the pleadings or to the nerits of the

case. See Oppenheinmer Fund, Inc. v. Sanders, 437 U S. 340, 351

(1978). Rather, discovery requests may be deened rel evant if there
is any possibility that the information may be relevant to the
general subject matter of the action. See id. As this Court has
noted, “[r]elevance is broadly construed and determned inrelation

to the facts and circunstances of each case.” Hall v. Harleysville

Ins. Co., 164 F.R. D. 406, 407 (E.D. Pa. 1996). Once the party
opposing discovery raises its objection, the party seeking
di scovery nmnust denonstrate the relevancy of the requested

i nf or nat i on. See Momah v. Albert Einstein Med. Cr., 164 F.R D

412, 417 (E.D. Pa. 1996). The burden then shifts back to the
objecting party, once this showing is made, to show why the
di scovery should not be permtted. See id.

The Def endants contend that Frost’s testinony isirrelevant to
the Plaintiffs’ claim |In their Reply to the present notion, the

Plaintiffs’ assert that Frost's testinony is relevant to their

3



claimof job discrimnation for essentially two reasons. First,
the Curatos allege that “Frost was very mndful of criticism on
VWal| Street and in the public domain of his nmanagenent style as it
related to the value of |VAX Corporations Stock.” They fail
however, to explain show this alleged awareness on the part of
Frost is connected to this case. The essence of Plaintiffs’ claim
is that the discipline inposed against himfor allegedly sexually
harassing a femal e enpl oyee was di scrimnatory. Frost states in a
declaration that he has no personal know edge about the |VAX
| ndustries’ decision to discipline Curato. He states further that
he played no role in that decision. Mor eover, he states that,
until confronted with the possibility of his being deposed, he had
never heard that a fornmer | VAX Industries enpl oyee accused Curato
of sexual harassnent. Thus, the Court finds that the Plaintiffs
have failed to denonstrate how their first stated reason for
deposing Frost is relevant to the present action.

Second, the Curatos contend that they wi sh to depose Frost
regarding runors that allegations of sexual harassnent were nade
against him The Plaintiffs contend that |VAX Corporation treated
Frost better than |IVAX Industries treated Peter Curato. Thi s
argunent fails for several reasons. First, Frost has decl ared
that, as far as he is aware, he has never been charged with sexual
har assment . Second, Caterina Coloca, a lawer in the |VAX

Corporation in-house | egal departnment, has declared that there is



nothing in the I VAX Corporation legal files and nothing in Frost’s
personal file that even suggests that anyone ever accused Frost of
sexual harassnent. Third, and finally, even if the runors were
true, they would have no bearing on this case.

To nmake out a claimfor a disparate treatnent violation, the
Curatos nust show that Peter Curato and Frost were simlarly

situated. Shummay v. United Parcel Serv., 118 F.3d 60, 64 (2d Gr.

1997). In the present matter, Curato and Frost are not simlarly
situated. For exanple, Curato worked for |IVAX Industries; Frost
wor ks for 1VAX Corporation. Curato was answered to Saluti, his
supervisor. Frost has no supervisor; he answers only to the | VAX
Corporation board. WMreover, not only is Frost older than forty
(40) years of age, he is older than Curato. Establishing that an
enpl oyee over forty and older than Curato was treated nore

favorably than Curato is not relevant to this action. See Fow e v.

C & C Cola, 868 F.2d 59, 61 (3d Cr. 1989). Accordingly, this

Court finds that Frost has no i nformati on which may be relevant to

the subject matter involved in the pending action.

B. Protective Oder

Rule 26(c) authorizes a court to issue a protective order
where justice so requires and upon good cause shown. The party
seeking a protective order bears the burden of denonstrating 'good

cause' required to support such an order."” Trans Pac. Ins. Co. V.

Trans-Pac. Ins. Co., 136 F.R D. 385, 391 (E.D. Pa. 1991). To neet
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their burden, the Defendants state that the deposition of Frost
wi | | cause annoyance, oppression, undue burden and expense, because
his testinmony is “irrelevant” to the Plaintiffs’ claim As stated
above, this Court finds that the Plaintiffs have not shown that
Frost can provide rel evant information that can "l ead to adm ssi bl e

evi dence. " MCain v. WNMuck Trucks, Inc., 85 F.RD. 53, 57

(E. D. Pa. 1979). Accordingly, this Court grants the Defendants’
Motion for a Protective O der.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PETER A. CURATO and : CIVIL ACTI ON
CECELI A ANNE CURATO :

V.
GERALD M SALUTI, et al. : NO. 98- 2703

ORDER

AND NOW this 16th day of June, 1999, upon consideration
of the Mdtion for Protective Order by the Defendants Gerald M
Saluti, Joseph P. Diebold, |IVAX Corporation, and |IVAX |Industries,
I nc. Docket No. 21) and the Reply by Plaintiffs Peter A Curato and
Cecelia Anne Curato (faxed copy)? |IT IS HEREBY ORDERED that the

Def endants’ Mdtion for Protective Oder is GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.

n Plaintiffs’ Reply to the Defendants’ Motion for Protective Order,
they assert that “it is anticipated that Dr. Frost's deposition will be taken
[on June 16, 1999].” (Pls.’s Reply at 2.) Thus, the Defendants request that
the Court consider the matter on an expedited basis.



